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against the express orders of the employer.77 To refer to this
old fiction confuses our problem the more as contract and
tort are essentially different sources of obligation. Where a
person grants a power of attorney to contract on his behalf
in another state, he fulfills an essential requirement for his
becoming a party to the contract; sending his agent to Rome,
he may be supposed to do as those in Rome do; it is reason-
able, in this case, to argue that he has, in some sense, sub-
mitted himself to the law of the foreign state. The case of
apparent authority implied by the principaPs conduct, is
"analogous.** But regulations of traffic on highways and the
corresponding imposition of liabilities are in no sense de-
pendent on the consent of private persons. Only the historical
connection of vicarious liability with the doctrine of master
and servant has induced an enlarged concept of "agency,"
broad enough to destroy its proper meaning. Judges Brandeis
and Learned Hand had still to break a path for the recog-
nition of foreign liabilities beyond the acts of a servant com-
mitting a tort within the scope of his employment. Their
opinions have to be read in this historical connection and to
the affirmative effect. Judge Hand took care to express that
it did not matter whether the car owner knew the law of
Ontario and thus plainly accepted the risk of liability under
the Ontario statute. Not that he submitted himself to the
foreign law but that his conduct was a contributory cause
of the injury, was the basis of the New York judgment. It
may perhaps be asked why the mere fact of entrusting the car
to somebody else could not be equally regarded as sufficient.
In no case, however, is the problem concerned either with
agency proper, which requires a legal transaction on behalf
or on account of the principal, or with the proper concept of
instrumentality which presupposes that the third person
himself is a tortfeasor. The idea of the Restatement that a
77 See WEIGERT, 4 Rechtsvergl. Handworterbuch 53.